STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
NI COLE M BRANDON
Petitioner,
VS. Case No. 04-0757

BAPTI ST HOSPI TAL, | NC.,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a hearing was held in the above-styled
case on Novenber 5, 2004, by Stephen F. Dean, assigned
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, in Pensacola, Florida.

APPEARANCES

For Petitioner: N cole Brandon, pro se
314 East Bl ount Street
Pensacol a, Florida 32503

For Respondent: Russell F. Van Sickle, Esquire
Beggs & Lane LLP
Post OFfice Box 12950
Pensacol a, Florida 32591-2950

STATEMENT OF THE | SSUE

Whet her the Respondent engaged in an unl awful enpl oynent
practice by discharging the Petitioner and setting different

standards of enploynent for the Petitioner because of her race?



PRELI M NARY STATEMENT

This case arose on April 28, 2003, when the Petitioner
filed a Charge of Discrimnation against the Respondent with the
Fl ori da Conmm ssion on Human Rel ations (FCHR) all eging that the
Respondent di scharged the Petitioner and treated her unfairly
because of her race. The FCHR investigated the conplaint and
made a no cause determnation that it communicated to the
Petitioner by letter dated February 9, 2004. The Petitioner
filed atinely Petition for Relief with the FCHR, and the FCHR
referred the case to the Division of Adm nistrative Hearings to
conduct a formal hearing. After a continuance occasioned by the
hurricane, the matter was noticed for Novenmber 5, 2004, and
heard as noti ced.

The Petitioner testified in her own behal f, and introduced
Petitioner's Exhibits nunbered 1, 2, and 4 into the record. The
Respondent presented the testinony of Venus Jones, Vicki Ocutt,
Carol yn Schuster, and Jam e G eathouse. The Respondent
i ntroduced the Respondent's Exhibits nunbered 1 through 10 into
the record. A transcript was ordered, which was filed on
Novenber 29, 2004. The Petitioner filed proposed findings on
Decenber 13, 2004, and the Respondent filed a Proposed
Recommended Order on Decenber 9, 2004, both of which were read

and consi der ed.



FI NDI NGS COF FACT

1. The Petitioner is an African-Anerican, fenmale who was
enpl oyed by the Respondent from May 5, 1998, until she was
di scharged on April 14, 2003.

2. The Respondent is a hospital serving the general public
in Pensacola, Florida, and is an enpl oyer under the provisions
of Chapter 760, Florida Statutes.

3. In 2002, Carolyn Schuster was the assistant director of
t he radi ol ogy departnent. |In February of 2002, the director of
t he radi ol ogy departnent |eft, and Schuster becane the interim
director and in July of 2002, she becane the director. She was
the director of the radiology departnent at all tinmes pertinent
to the disciplining and di scharge of the Petitioner.

4. Vicki Ocutt, a white femal e and the operati ons nanager
of the radiol ogy departnent, was the Petitioner's direct
supervi sor, and the person who was directly responsible for her
di schar ge.

5. The Petitioner previously had had attendance problens
rel ated to her nother who was sick and, in 2002 she again had
att endance problens arising out of a bad personal relationship
with a boyfriend. As a result of these problens, she was noved

fromthe early shift to the late shift.



6. The Petitioner reacted very angrily to this change, and
this led to a verbal exchange with Vicki Orcutt and to the
Petitioner's getting a final warning letter.

7. Afinal warning letter is a disciplinary witten
warni ng that any additional enploynent violations will result in
the violator's discharge.

8. Vicki Ocutt testified that she woul d have di scharged
the Petitioner for this verbal exchange had she been able. The
basis for this aninmus was in no way racial.

9. The offense for which the Petitioner was ultimtely
di scharged was for falsifying a tine card. The Petitioner was
originally entitled to take an hour for lunch. The manner in
whi ch the individuals accounted for their |unch breaks varied,
dependent upon whether they ate in the hospital, on canpus, or
left the facility. |If they left the facility, enployees were
expected to clock out; however, trips to the credit union across
the street were considered to be on canpus. |If the enpl oyees
stayed on canpus, they did not have to nmake any adjustnent to
their time cards and their lunch hour was automatically deducted
fromtheir hours worked. |If they |left the canpus, as nentioned
above, they were expected to clock out.

10. In June of 2002, Orcutt instructed the payroll
departnent to change the Petitioner to a thirty-mnute |unch

break. There was no evidence of how this was communi cated to



the Petitioner or that it formally was communi cated to her;
however, exam nation of the payroll/pay record would have
reveal ed t he change.

11. On April 3, 2003, the Petitioner received a check,
whi ch her boyfriend brought to her at the hospital. She needed
to cash this check at the credit union, and |l eft the hospital
with her boyfriend in his car to cash this check. Before she
left, there was a confrontation with the boyfriend, which caused
the i nvol venent of a hospital security guard, and this was
brought to Orcutt's attention together with the fact that the
Petitioner had left in the car.

12. Ocutt believed that the Petitioner went fromthe
credit union to her father's house to deliver the noney to him
There was conflicting testinmony about whether the Petitioner
left the canpus, but Ocutt believed that she had.

13. Subsequently, on April 10, 2003, the Petitioner's
boyfriend had an accident in the Petitioner's autonobile and
called the Petitioner to have her bring himproof of insurance
to the scene of the accident. She called a cab, and left the
canpus to take himthe proof of insurance. |In her haste to
| eave, she did not clock out.

14. During the sane week, the Petitioner's co-worker was
out on leave. During this period the Petitioner did not eat

| unch on sone days or brought her lunch back to her work station



to eat. During her absence, Orcutt covered the Petitioner's
wor kstation. As a result, Ocutt has a good idea of the
Petitioner's working during the pay period.

15. At the end of the pay period, Ocutt called the
Petitioner as Orcutt was review ng and approving the tine
records and questioned her about her tine records. Orcutt
believed that the Petitioner had left the canpus and had not
cl ocked-out on April 3, 2003.

16. A tel ephone conversation took place between O cutt and
the Petitioner regarding the Petitioner's tinme records for the
pay period. Ocutt queried the Petitioner about her [unch
breaks. Although Orcutt believed that the Petitioner had |eft
the canpus on April 3, 2003 and not signed out, Ocutt asked if
the Petitioner wanted her to put down as "no lunch" for the
whol e week. The Petitioner responded that O cutt knew she had
t aken | unch breaks because Orcutt had covered for her. O cutt
indicated to the Petitioner that she had gone right down and
come right back, and that she was going to put down "no | unch”
for those days. The Petitioner indicated that the record was
right.

17. Based upon the Petitioner's response, Ocutt initiated
di sci plinary action and di scharge proceedi ngs agai nst the
Petitioner for falsifying a tine card based upon the Petitioner

| eavi ng the canpus on April 3, 2003.



18. Subsequently, when confronted about the time card, the
Petitioner nentioned the April 10, 2003, incident; however,
Orcutt had no prior knowl edge of the April 10 absence prior to
initiating charges.

19. There was no proof presented that the Petitioner |eft
the canpus on April 3, 2003, except Ocutt's testinony about a
statenent nade by the Petitioner when confronted that she had
taken the noney to her father. The Petitioner admtted that she
had failed to clock-out on April 10 in her haste to get to the
acci dent scene; however, she offered no expl anation regarding
why she did not report the matter when called by Ocutt.

20. There was a great deal of testinony regardi ng ot her
al | eged disparate treatnent of the Petitioner; however, it does
not appear fromthe record that any of the allegations about pay
di fferences had any basis in fact. It was admtted that the
Respondent counsel ed the Petitioner about covering up a tattoo
she had on her neck; however, it was not denonstrated that she
was treated differently from other enployees who held simlar
posi ti ons.

21. It was admtted that the Respondent counsel ed the
Petitioner for soliciting contributions to a political canpaign
based upon its non-solicitation policy. The Petitioner did
solicit contributions, and the Respondent differentiated those

solicitations fromthose for schools (candy sal es), cosnetic



sales, etc. Political activities are distinguishable fromthe
other fornms of solicitation. No disciplinary action was taken
agai nst the Petitioner.

22. Evidence was received that enployees of all races and
backgrounds were routinely discharged for tinme record
vi ol ati ons.

CONCLUSI ONS OF LAW

23. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter pursuant to
Section 760.11, Florida Statutes.

24. The Petitioner filed a tinely Petition for Relief and
atinmely Charge of Discrimnation with the FCHR. The FCHR
referred the matter to the Division of Adm nistrative Hearings
to conduct the formal hearing in the case. After del ays
associated with the hurricane, the matter was heard in |late
Novenber of 2004. Both parties filed proposed findings that
were read and consi dered.

25. The Petitioner had the burden of proof in this case.
She denonstrated that she was a nenber of a protected group,
African-Anerican, and that she was di scharged. Under the

principles stated in McDonnell Douglas Corp. v. Geen, 411 U. S

792, 93 S.Ct. 1817 (1973), the burden shifted to the Respondent
to state a non-discrimnatory rationale for discharging the

Petiti oner.



26. Al though the evidence presented indicates that the
Petitioner's supervisor, Ms. Orcutt, may have junped to the
conclusion that the Petitioner left the canpus on April 3, 2002,
and shoul d have signed out; and although Orcutt may have set the
Petitioner up by asking her about her tine records, given that
the Petitioner, according to Orcutt, had worked through sone
| unch periods during the pay period, the fact remains that the
enpl oyer had a basis for discharge. The Petitioner appeared to
have left the canpus on April 3, and did | eave the canpus on the
April 10 without signing out. The head of human rel ations
testified credi bly that persons, both black and white, were
di scharged all the time for falsifying tinme records.

27. Although O cutt may have set up the Respondent,
Orcutt's notivation in doing so was her prior confrontation with
the Petitioner, which was unrelated to the Petitioner's race.
The Respondent's di scharge of the Petitioner had a basis in fact
and policy, and, to the extent, Ocutt may have been notivated
by a negative aninus towards the Petitioner, the discharge was
not based upon the Petitioner's race. The Petitioner offered no
evidence that the grounds asserted by the Respondent were

pr et ext ual .



RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMMENDED:

That the Florida Conm ssion on Human Rel ations enter its
final order dismssing the Petition for Relief filed by the

Petitioner.
DONE AND ENTERED this 30th day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

W&W

STEPHEN F. DEAN

Adm nistrative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of Decenber, 2004.

COPI ES FURNI SHED,

Ni col e Brandon
314 East Bl ount Street
Pensacol a, Florida 32503

Russell F. Van Sickle, Esquire
Beggs & Lane LLP

Post O fice Box 12950
Pensacol a, Florida 32591-2950
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within

15 days fromthe date of this recomended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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